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THE RIGHT TO THE TRUTH AS AN EVOLVING RIGHT IN 
NEW DEMOCRACIES. A DIFFICULT PATH BETWEEN 
LATIN AMERICA AND EUROPE 


Kathleen Patel, post Ph.D in international comparative law, 
US 


Abstract: The right to the truth was included in the Inter- 
American Court and in the European Court of Human 
Rights. It is a reality that has been going on for many years, 
a need to recognize a right to protect families, victims, 
people who have suffered and part of the collective law. 
The right to the truth as a right that is based on various 
documents at an international level follows a path of 
continuous evolution which is addressed through the 
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jurisprudence of super partes courts, also influencing the 
democratic constitutions of Latin American countries 
where gross violations, disappearance of people, people 
who died without reason, detention and clandestine 
deportation are topics of continuous interest after the end 
of dictatorships, thus building new paths towards 
protection at an international level. 


Keywords: IACtHR; ECHR; ECtHR; right to the truth; extra- 
ordinary renditions; Commission of Washington; 
disappearance of persons; detention; clandestine 
deportation; UN High Commissioner for the human rights; 
humanitarian law; protection of human rights; right to 
access; right to access to information; vulnerable victims. 


INTRODUCTION 

Protection of vulnerable groups through access to justice 
and the right to compensation (i.e. blocking and reacting 
against gross violations) were steps to address human 


82 


rights violations (Teitel, 2003; De Greiff, 2010)’. 

Transitional justice was created especially in Latin America 
as a path to peace processes and democratization. Within 
this framework of reactions, the need to influence 
European justice was noted, as we also see from the 
European Court of Human Rights (ECtHR), thus calling for 
obligations to reveal the truth about serious violations, 
including phenomena of international terrorism, detention, 
clandestine deportation and alleged terrorists (extra- 
ordinary renditions). 

A systematic debate on the right to truth was a necessity as 
a road of proliferation towards new rights. Those of an 
individual and collective nature claimed in a social, political 
framework and also recognized from a regulatory point of 
view. Another very interesting court on the right to truth 
and to the protection of human rights was the Inter 
American Court of Human Rights (IACtHR). 

It is a point of reference (Ragone, 2017) influencing the 
path of dialogue that ECtHR follows towards compliance 


‘UN, Secretary General: The Rule of Law and Transitional Justice in 
Conflict and Post-Conflict Societies, UN Doc. $/2004/616 of 23 August 2004: 
https://digitallibrary.un.org/record/527647 
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with the Latin American court (Groome, 2011; Kloinker, 
Davis, 2020; Werkheiser, 2020). The core content and the 
subjects involved identify the specific duties and the truth 
towards objectives that outline and construct the right to 
the truth at an international level. 


THE BASIS FOR THE RIGHT TO THE TRUTH 

When we talk about a right we mean a legal status (Groome, 
2018) of a general framework for the protection of 
international rights where the right to the truth is 
confronted with positions that also recognize the 
prescription (Naqvi, 2006; Méndez, 2007; Szoke Burke, 2015; 
Panepinto, 2017). 

The truth as a right in the face of serious violations is found 
in a parallel way to the contents? which reconstruct 


"Report of the independent expert to update the Set of principles to 
combat impunity, Diane Orentlicher, UN Doc. E/CN.4/2005/102 of 18 
February 2005, par. 17: https://digitallibrary.un.org/record/541829?v=pdf: 
“(...) the contours of this right have been delineated somewhat differently 
byvarious treaty bodies (...)”. UN High Commissioner of the UN, Right to 
the Truth, UN Doc. E/CN.4/RES/2005/66 of 20 April 2005: 
https://digitallibrary.un.org/record/567521?v=pdf 
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normative reference frameworks highlighting at an 
embryonic level the formulation of the right to the truth as 
we have also noted (Méndez., Bariffi, 2012) in articles 32 
and 33 of the Additional Protocol I to the Geneva 
Conventions (Fleck, 2021). They took into account certain 
recognition rights for family members and missing persons 
who died in hostilities thus encouraging parties to the 
conflict to take action to satisfy them. 

Within this framework, we also note the relative limits that 
must be applicable for armed conflicts, overcomed by the 
General Assembly of the UN as well as the resolutions 
against Chilean authorities for the phenomenon of forced 
disappearances’. 

The right to the truth is referred to direct actions for the 
facts that take into consideration people who are missing 


°UN, General Assembly: Protectionof Human Rights in Chile, UN Doc. 
A/RES/3217(XXIX) of 6 November 1974: 


https://digitallibrary.un.org/record/190215?v=pdf; Protection of Human 


Rights in Chile, UN Doc. A/RES/3448(XXX) of 7 December 1975: 
https://digitallibrary.un.org/record/189609; Human Rights in Chile, UN 
Doc. A/RES/34/177 of 17 December 1977: 
https://documents.un.org/doc/resolution/gen/nr0/378/04/pdf/nr037804 
-pdf?token=OydZueon2XRzfThdmT&fe=true; 
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from their families during a conflict. 
Latin America was the nucleus of forced disappearances, a 
phenomenon that has involved serious human rights 
violations for years (Freeman, 2006; Hayner, 2011) and 
which contributed to the adoption of the International 
Convention for the Protection of Persons relating to 
Disappearances forced in 2006 (Gonzalez, Varney, 2013)‘. 
This is a legislative text for the right to the truth (McCrory, 
2007), where according to art. 24, par. 2 of the convention it 
is noted that: 
“(...) the victim has the right to know the truth about the 
circumstances of the forced disappearance, the 
developments and results of the investigations and the 
fate of the missing person (...)”. 
We follow with the UN Principles to Combat Impunity 


“UN Doc. A/RES/61/117 of 20 December 2006: 
https://research.un.org/en/docs/ga/quick/regular/61 
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(Bacis, 2019)° organized in 1977° and subsequently updated 
in 2005 referring to the inalienable rights to knowledge of 
the truth and serious violations of human rights. 

The related provisions constitute not only the victims and 
their family members as holders of the right but also a 
collective right which also concerns other people as 
recognition of the right to the truth limited ratione 
materiae to a context of forced disappearances (Kyriakou, 
2012) and against humanity before the commission for the 
°UN, Updated Set of principles for the protection and promotion of human 
rights through action to combat impunity, UN Doc. 
E/CN.4/2005/102/Add.1 of 18 February 2005: 


https://www.ohchr.org/en/special-procedures/sr-truth-justice- 
reparation-and-non-recurrence/international-standards 


°Commission for Human Rights, Question of the impunity of perpetrators 
of human rights violations (civil and political). Revised final report 
prepared by Mr. Joinet pursuant to Sub-Commission decision 1776/117, 
UN Doc.  E/CN.4/Sub.2/1777/20/Rev.1 of 2 October 1977: 
https://digitallibrary.un.org/record/240943?v=pdf; Commission for 
Human Rights, Updated Set of principles for the protection and promotion 
of human rights through action to combat impunity, op. cit., par. 4: “(...) to 
ensure the inalienable right to know the truth about violations (...) victims 
and their families have the imprescriptible right to know the truth about 
the circumstances in which violations took place and, in the event of death 
or disappearance, the victims’ fate (...)”. 
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serious violation of human rights at an internationally 
inspired level. 

Thus the UN General Assembly expresses in terms of its 
own law that recognizes the truth as a means of reparation 
and as knowledge of circumstances that entail measures of 
satisfaction for crimes and victims. 

Already the study of the UN High Commissioner for the 
human rights’, carefully reading its contents, shows that 
the right to truth has an autonomous and inalienable 
character in a society where the victims appear to be 
legitimate to complete knowledge of traumatic events that 
verify the violations of human rights, humanitarian law 
and serious violations caused by international crimes. 

A study that sought to regulate and identify the right to the 
truth as a guarantee of human rights by conducting 
effective investigations and promoting interventions 
relating to the reparation of people who have suffered by 
taking part in restorative and in transitional justice. 


‘Commission for Human Rights, Study on the right to the truth. Report of 
the Office of the United Nations High Commissioner for Human Rights, UN 
Doc. E/CN.4/2006/71 of 8 February 2006: 
https://digitallibrary.un.org/record/567521?v=pdf 
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The General Assembly and the Council for human rights 
allow the international community full protection of an 
effective nature to the right to the truth (Stamenkovikj, 
2021)*, as is also noted and highlighted since 2010 on the 
world day for the right to the truth’. 

The Special Rapporteur on the promotion of truth, justice, 
reparation and guarantees of non-recurrence left the first 
statements on the matter in 2011". These are two 


*Council for Human Rights: Right to the truth, UN Doc. A/HRC/RES/7/11 
of 18 September 2008; Forensic genetics and human rights, UN Doc. 
A/HRC/RES/10/26 of 27 March 2007; Right to the truth, A/HRC/RES/12/12 
of 12 October 2007; Forensic genetics and human rights, UN Doc. 
A/HRC/RES/15/5 of 6 October 2010; Right to the truth, UN Doc. 
A/HRC/RES/21/7 of 10 October 2012; General Assembly, Right to the truth, 
UN Doc. A/RES/68 /165 of 21 January 2014. 

*Council for Human Rights: Right to the truth. Report of the Office of the 
High Commissioner for Human Rights, UN Doc. A/HRC/5/7 of 7 June 2007; 
Right to the truth. Report of the Office of the High Commissioner for 
Human Rights, UN Doc. A/HRC/12/17 of 21 August 2007; Report of the 
United Nations High Commissioner for Human Rights on the Right to the 
truth, UN Doc. A/HRC/15/33 of 28 July 2010; General Assembly, 
Proclamation of 24 March as the International Day for the Right to the 
Truth concerning Gross Human Rights Violations and for the Dignity of 
Victims, UN Doc. A/RES/65/176 of 3 March 2011. 

Council for Human Rights, Special Rapporteur on the promotion of truth, 
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important stages outside humanitarian law where on a 
symbolic level they gave the relevant idea that the right to 
the truth can have and acquire a global level (Latino, 2022). 
Equally important is a parallel work that is also carried out 
by the Council of Europe where the phenomenon of forced 
disappearances are part of normative sources of an 
international nature and which recognize the right to the 
truth”. 

Through a specific commitment, the Parliamentary 
Assembly has highlighted the protection of missing persons 
to their families as well as the related commitments in 


justice, reparation and guarantees of non-recurrence, UN Doc. 
A/HRC/RES/18/7 of 13 October 2011: https://www.ohchr.org/en/special- 
procedures/sr-truth-justice-reparation-and-non-recurrence 


"Council of Europe, Parliamentary Assembly: National refugees and 
missing persons in Cyprus, recommendation n. 1056 of 5 May 1987: 
http://www.hri.org/Cyprus/Cyprus_Problem/eudocs/A2.html; Enforced 
disappearances, Resolution n. 1463 of 3 October 2005: 
https://www.refworld.org/legal/resolution/coepace/2005/en/12769; The 
International Convention for the Protection of all Persons from Enforced 
Disappearance, Resolution n. 1868 of 7 March — 2012: 


https://www.ohchr.org/en/instruments-mechanisms/instruments/intern 


ational-convention-protection-all-persons-enforced 
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search for the truth’. Already the Inter-American 
Convention on the forced disappearance of persons 
through number 1774 of the Organization of American 
States has included the right to the truth, thus outlining a 
regulatory framework where the rights of disappeared 
persons and families are also part of the related “Principles 
and Guidelines on Human and Peoples' Rights while 
Countering Terrorism in Africa”, thus linking the right to 
the truth to research, to the use of transmitting the 
relevant information”. 

The continuous testimony to a progressive evolution makes 
the right to the truth have a juridical nature that we can 


"Council of Europe, Parliamentary Assembly, Disappeared persons in 
Belarus, resolution n. 1371 of 28 April 2004: 
https://assembly.coe.int/nw/xml/Xref/Xref-XML2HTML-EN.asp? 
fileid=17210&lang=en; Disappeared persons in Belarus, recommendation n. 
1657 of 28 April 2004. Council of Europe, Commissioner for Human Rights, 
Missing persons and victims of enforced disappearance in Europe, 2016: 
https://book.coe.int/en/commissioner-for-human-rights/7132-pdf- 
missing-persons-and-victims-of-enforced-disappearance-in-europe.html 
“African Commission on Human and Peoples’ Rights, Principles and 
Guidelines on Human and Peoples’ Rights while Countering Terrorism in 
Africa, 2015, 37: http://caert.org.dz/official-documents/human_rights.pdf 
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say is varied and open” also including references where the 
right to the truth encounters difficulties that are in line 
with the ius positum (Sweeney, 2018). 

Thus, a dynamic legal character for the knowledge of the 
truth is recognized in a legal claim that allows an 
operational dimension that finds a basis for debate within 
the courtrooms. 


THE “BIRTH” OF THE RIGHT TO THE TRUTH IN THE 
INTER-AMERICAN SYSTEM 

It was logical that the right to the truth began together 
with the end of military dictatorships and related coups. 
The period of transitional justice and the new democracies 
that flourished the constitutions of the countries in Latin 
America were faced with massive and systematic violations 
of human rights, forced disappearances, extrajudicial 
executions and torture concretized in amnesia laws, as they 


See form the Constitutional Tribunal of Peril, 18 March 2004, case num. 
2488-2002-HC/TC (case Genaro Villegas Namuche): https://ihl- 
databases.icrc.org/en/national-practice/case-no-2488-2002-hctc-genaro- 


villegas-namuche-constitutional-tribunal-18-march 
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are called, the related amnesty laws (Uribe, 2012) of a 
general nature that often guaranteeing impunity to the 
perpetrators (Cancado Trindade, Groome, 2018; 
Liakopoulos, 2019)”. 

The historical path and the social forces of the individual 
movements are presented as a denominator of the 
experiences during the transition, thus becoming paths 
that also ensure the related accountability procedures. It is 
a path of a new civil society where collective human rights 
were committed to promoting democratic standards, thus 
ensuring forms of reparation for victims, families, fighting 
the atrocities of the now historic past. 

Within this context, the Washington Commission (ADU 
Commission) inspired and based on the conciliation 
ideology of the OAS worked and elaborated as a filter its 
transmission where the IACtHR as a jurisdiction body was 
competent to punish and safeguard the principles of the 
Inter-American Convention. 

The IACtHR and the Commission collaborate and (through 
the powers conferred by the same founding treaties) 
protected the victims and their families from crimes where 


'SACtHR, 27 November 2006, Serie C No. 162, La Cantuta v. Pert. 
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the guilty identities produce a body of jurisprudential law 
that has been going on for thirty years (Cuellar, 2014). 

The general assembly of the OAS also took into 
consideration the telling truth as an objective that 
contributed to social reconciliation after conflicts thus 
strengthening the rule of law at an international level’®. 
The right to the truth has determined and provided the 
related protections that enriched the process of 
consolidating the characteristics of an inter-American 
system where the margin of state appreciation (Legg, 2012; 
Follesdal, 2017) through the work of the IACtHR followed 
the path of reparations and compensation for individuals 
and the community. 

The interventions of the Commission of Washington also 
stimulated the path for the right to the truth at a 
supranational and domestic level where the Latin American 
constitutions and democracies recognize the right to the 
truth as a principle (Bernales Rojas, 2016; Galindo, Passos de 


‘Inter-American Commission on Human Rights, The right to truth in the 
Americas, OEA/Ser.L/V/IL152 Doc. 2 of 13 August 2014. 
https://www.oas.org/en/iachr/reports/pdfs/compendiumtransitionaljust 


ice.pdf 
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Castro, 2018) with various references which demonstrates 
that other freedoms and constitutional rights are also 
connected to truth and democracy within a continuous 
path of evolution of the right to the truth that has passed 
also to the Council of Europe. 

The Inter-American system has very courageously 
established the right to the truth as an autonomous and 
inalienable right for identified crimes’, as a normative 
foundation which is interpreted through various articles of 
the same convention” such as fair trial, access to justice, 
freedom of expression, right to seek, receive and transmit 
information as provisions that we also read in various 
rulings of the IACtHR (Haeck, Ruiz Chiriboga, Herrera, 


“Inter-American Commission on Human Rights, Annual Report of the 
Inter-American Commission on Human Rights 1985-1986, 
OAS/Ser.L/V/II.68 doc. 8, Rev 1, chapter 5: “(...) Every society has the 
inalienable right to know the truth about past events, as well as the 
motives and circumstances in which aberrant crimes came to be 
committed, in order to prevent repetition of such acts in the future (...) the 
family members of the victims are entitled to information as to on what 
happened to their relatives (...)”. 

‘Inter-American Commission on Human Rights (IACHR), The right to 
truth in the Americas, op. cit., par. 67. 
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2016). 
In the Manuel Stalin Bolafios Quifionez v. Ecuador case: 
“(...) Mr. Bolafioz had been illegally detained, tortured and 
killed, and his body had never been found (...) the delay 
and insufficiency of state's efforts in investigating the 
serious accusations raised by family members constitutes 
a violation of art. 8 (right to a fair trial) and art. 25 (right 
to judicial protection) of the Convention (...). State inertia 
has prevented the family from realizing the right to 
justice and the right to know the truth about what 
happened to the family member” (...) freedom to seek, 
receive and transmit information (...)” (Perlingeiro, 2015). 
Thus the right to the truth exclusively presupposed 
commissions of inquiry and the resources to undertake the 


necessary investigations”. 


“TACHR, 12 September 1975, ric. 10.580, report n. 10/75, Manuel Stalin 
Bolafios Quinonez Vv. Ecuador 
(http://hrlibrary.umn.edu/cases/1996/Secuador10-95.htm), sentence par. 
2 of the conclusions: “(...) failure to act perpetuates the violation of the 
families right to know the truth about the fate of Manuel Bolafios (...)”. 
IACHR, 7 April 1978, cases: n. 11.505, 11.532, 11.541, 11.546, 11.547, 11.567, 
11.572, 11.573, 11.583, 11.585, 11.575, 11.652, 11.657, 11.675, 11.705, report 
n. 25/78, Alfonso René Chanfeau Orayce at al. v. Chile: 


http://hrlibrary.umn.edu/cases/1997/chile25-98.html 


“Inter-American Commission on Human Rights, Annual Report of the 
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The arrangement of the right to the truth has involved the 
IACtHR itself in a research that also supports the other 
rights and comprises the right to the truth to an internal 
system that calls on the applicants to leave many questions 
open such as for example the forced disappearances which 
constitute: 
“(...) a crude abandonment of the concept of human 
dignity and of the most basic principles of the Inter- 
American system and the Convention” (...) the 
subsumption of the right to the truth in the letter and 
spirit of other rights contemplated by the Charter” (...)” 
(Becerra Satizabal, Pava Mendoza, 2016; Ferrer Mac- 
Gregor, 2016; Oriolo, 2016; Torres Ztniga, 2022). 


Inter-American Commission on Human Rights 1985-1986, op. cit., p. 308: 
“(...) access to the truth presupposes freedom of speech, which of course 
should be exercised responsibly; the establishment of investigating 
committees whose membership and authority must be determined in 
accordance with the internal legislation of each country, or the provision 
of the necessary resources, so that the judiciary itself may undertake 
whatever investigations may be necessary (...)”. 

“"TACtHR, 27 July 1988, Velasquez Rodriguez v. Honduras, Serie C No. 4, par. 
181: https://www.corteidh.or.cr/docs/casos/articulos/seriec_04_ing.pdf 
“*IACtHR, 24 January 1988, Serie C No. 36, Blake v. Guatemala, par. 76: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_36_ing.pdf 
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Principles that are also based on various jurisprudence at 
an international level. In the Bamaca Vélasquez v. 
Guatemala of 2000” case the IACtHR confirmed that: 
“(...) the right to the truth is contained or subsumed in 
another (...) that corresponding to the investigation of the 
facts and the prosecution of those responsible (...) the 
right to the truth finally finds space in the Court's 
reasoning (...) in light of other rights which are assumed 
to have been violated, being incorporated into art. 8 and 
in art. 25 of the Convention” (...) in the right of family 
members to obtain clarification on the circumstances 
relating to the violation of the relative's human rights” 
(...) is absorbed into the typically individual-procedural 
guarantees to protect access to justice and in the rights of 
the victim and his family members to enjoy a fair trial” 


*IACtHR, 25 November 2000, Serie C No. 70, Bamaca-Veldsquez v. 
Guatemala: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_70_ing.pdf 
*“TACtHR, Bamaca- Velasquez v. Guatemala, op. cit., par. 200-201; 14 March 
2001, Serie C No. 75, Barrios Altos v. Pert, par. 48. 

*IACtHR, dissenting opinion of judge Salgado Pesante in Bamaca- 
Velasquez v. Guatemala, op. cit., which affirms the right to the truth as an 
autonomous right. 

*SIACtHR, 7 September 2004, Serie C No. 114, Tibi v. Ecuador, par. 257: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_114_ing.pdf 
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(...) the right to the truth is further protected by the 
corresponding obligations, incumbent on __ public 
authorities, to conduct the necessary investigations and 
undertake the necessary judicial actions, in case of 
violation of basic human rights (...)” (Torres Zuniga, 
2022)*’. 

In the Gomes Lund and others (“Guerrilla Argaia”) v. Brazil 

case of 2010 the IACtHR noted that: 
“(...) an amnesty law that inhibited investigations and 
trials on the facts involving the annihilation, by the 
Brazilian military, of a small urban guerrilla formation” 
(...) to find the violation of art. 8 and art. 25 of the 
Convention, configured the right to truth, as an 
autonomous declination of art. 13 of the Charter (...). The 
right to truth within the inter-American system, 
qualifying it as an independent declination of the right to 
seek and receive information (...) was not able to provide a 
definitive, official and reliable version of what happened 
to the alleged victims” (...). Violations of conventional 


*“7IACtHR, Bamaca-Veldsquez v. Guatemala, op. cit., par. 166 and from the 
same court the case: La Cantuta v. Pert, op. cit., par. 157) 

*SIACtHR, 17 September 2006, Serie C No. 151, Claude Reyes and others v. 
Chile: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_151_ing.pdf 
*°IACtHR, 24 October 2010, Serie C no. 217, Gomes Lund and others 
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provisions where the right to freedom of thought and 
expression enshrined in article 13 of the American 
Convention on Human Rights, in relation to articles 1(1), 
8(1), and 25 of the same instrument, due to the violation 
of the right to seek and receive information, as well as the 
right to know the truth (...)”*°. 
In the Gudiel Alvarez and others (“Diario Militar”) v. 
Guatemala case®’, a case based on forced disappearance, the 


Court stated: 
“(...) the forced disappearance, torture and killing of 26 
people by Guatemalan militias. These terrible abuses, 
together with useful information for finding the remains 
of missing people, had been noted in a diary, the “Diario 


(“Guerrilha do Araguaia”) v. Brazil, par. 277 and 511: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_221_ing.pdf 
**TACtHR, Gomes Lund and others (“Guerrilha do Araguaia”) v. Brazil, op. 
cit., par. 6 and 201: “(...) the right to know the truth is related to the 
Ordinary Action filed by the next of kin, which is linked to access to justice 
and to the right to seek and receive information enshrined in Article 13 of 
the American Convention (...)”. See also the sentence of 22 September 
2007, Serie C No. 202, Anzualdo Castro v. Peru, par. 118-120: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_202_ing.pdf 
S1TACtHR, 20 November 2012, Serie C No. 253, Gudiel Alvarez and others 
(“Diario Militar”) v. Guatemala: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_253_ing.pdf 
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Militar”, hidden for years by the state authorities. The 
Court, in addition to anchoring the right to the truth in 
articles 8, 13 and 25 of the Convention, established that 
the right to know the truth includes the right of the 
victims' closest relatives to know not only the fate of their 
loved ones but also the location of their remains*(...)”. 
It was recognized the place where the victim of a forced 
disappearance is found. 
This is translated into a form of cruel and inhuman 
treatment for close relatives and constitutes a violation of 
the right to personal integrity, recognized by art. 5, co. 1 
and 2, of the Convention. 
It is an inalienable and autonomous right to the truth for an 
ever greater independence to recognize an independent 
status, enforceable and verifiable in a judicial setting”. 
The Herzog and others v. Brazil case was connected to 


**IACtHR, Velasquez Rodriguez v. Honduras, op. cit., par. 181 and from the 
same Court the case of 24 February 2011, Serie C No. 221, Gelman v. 
Uruguay, par. 243. 

*IACtHR, 14 November 2014, Serie C N. 287, Rodriguez Vera and others 
(Missing Persons of the Palace of Justice) v. Colombia, dissenting opinion 
of judge: Eduardo Ferrer Mac- Gregor Poisot (with endorsement of 
Eduardo Vio Grossi and Manuel E. Ventura Robles), 222ss: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_287_ing.pdf 
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forced disappearance, inhuman treatments and to the 
death of journalist Vladimir Herzog. In this case the right to 
the truth was based to a fair trial which however risked 
alteration due to the absence of victims. 

The right to the truth enjoys and crosses rights where the 
American convention takes into consideration™. In this 
case the violation of the right to the truth is decleared as 
autonomous and independent thus strengthening and 
clarifying the dimensions where the right to know the 
truth is now an inalienable right recognized at national 
level (Ferrer Mac-Gregor, 2016). 


THE RIGHT TO THE TRUTH IN THE WINGS OF THE 
ECtHR 

European jurisprudence after the destruction of the Soviet 
bloc in Europe addressed the limited right to the truth by 
stating the existence of a general legitimacy for family 
members and their victims and related human rights 
violations who receive information about what happened 


*“TACtHR, Herzog and others v. Brazil, op. cit., par. 238 and 313-338. Gomes 
Lund and others (“Guerrilha do Araguaia”) v. Brazil, op. cit. 
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and who corresponds to the head of states and the actual 
investigations to clarify the facts. 
The relevant jurisprudence is quite important and 
interesting. In the Kurt v. Turkey case® the ECtHR stated 
that: 
“(...) the continued lack of information on the fate of the 
applicant's son, taken into custody by the Turkish 
authorities, implied the responsibility of the defendant 
state, in consideration of the suffering caused to the 
victim's mother (...) they recognize its value, establishing 
that, in the face of state inertia when requesting 
clarification on facts relating to the violation of human 
rights, the closest relatives of the victims can, in turn, 
consider themselves victims of treatment contrary to art. 
S ECHR GJ 
In the Cyprus v. Turkey” and Varnava and others v. 
Turkey®* cases, the Court took into consideration and 
established that: 


“(...) its previous jurisprudence recognizes first of all how, 
in consideration of the absence of suitable investigations 


*°ECtHR; 25 May 1978, Kurt v. Turkey. 

°PECtHR, 25 May 1978, Kurt v. Turkey., parr. 65, 71 and 130. 
*7ECtHR, 10 May 2001, Cyprus v. Turkey. 

*®ECtHR, 18 September 2007, Varnava and others v. Turkey. 
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to shed light on the detention and disappearance of 
Cypriot citizens during the conflict of 1974 in territories 
of north Cyprus, the relatives of the victims were 
condemned to live in a prolonged state of acute anxiety 
which cannot be said to have been erased with the 
passage of time (...) in inhuman or degrading treatment” 
(...) the relatives of the victims would be condemned to 
perpetual agony resulting from the lack of knowledge of 
what happened, but it appears to derive from articles 2 
and 5 ECHR® (...) the obligation to protect the right to life 
under Article 2 of the Convention, read in conjunction 
with the state's general duty under Article 1 (...) requires 
by implication that there should be some form of effective 
official investigation (...) obligations of a procedural 
nature arise from art. 5 ECHR, implying the carrying out 
of effective investigations into the disappearance of those 


°ECtHR, Varnava and others v. Turkey, op. cit., par. 202 “(...) length of time 
over which the ordeal of the relatives has been dragged out and the 
attitude of official indifference in face of their acute anxiety to know the 
fate of their close family members discloses a situation attaining the 
requisite level of severity. There has, accordingly, been a breach of Article 
3 in respect of the applicants (...)”. 

“ECtHR, 27 September 1775, McCann and others v. United Kingdom; 17 
February 1778, Kaya v. Turkey; 28 July 1978, Ergi v. Turkey; 2 September 
1978, Yasa v. Turkey. 
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subjected to measures of deprivation of personal liberty 
OP) fa 
The Association “21 December 1987” and others v. 
Romania” case had to do with the repression of anti- 
government protests. The judges stated that: 
“(...) they came close to an explicit claim of the right to 
the truth, referring, in particular, to the right of victims 
and their families to know the truth about the 
circumstances surrounding events involving a massive 
violation of rights (...) the right to know the truth must be 
traced back to the procedural dimension of art. 2 ECHR, 
along the lines of the model proposed in the cases 
previously considered, i.e. the effective protection of the 
right to life which requires the carrying out of 
investigations aimed at clarifying the circumstances of its 
alleged violation (...)””. 
In the El-Masri v. the Former Yugoslav Republic of 


““(_..) requiring the authorities to take effective measures to safeguard 
against the risk of disappearance and to conduct a prompt and effective 
investigation into an arguable claim that a person has been taken into 
custody and has not been seen since (...)”. 

“ECtHR, 24 May 2011, Association “21 December 1987” and others v. 
Romania. 

“ECtHR, Association “21 December 1987” and others v. Romania, op. cit., 
par. 144-145. 
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Macedonia case (Fabbrini, 2014)“ the right to the truth has 
obtained regional recognition relating to the case of 
extraordinary rendition of the CIA. The judges confirmed 
that: 
“(...) inadequate investigations® (...) contribute to 
guaranteeing a _ substantial impunity (..). The 
mistreatment and arbitrary detention suffered by the 
appellant. The Grand Chamber recalls that the provision 
of art. 3 ECHR (prohibition of torture) implies the carrying 
out of effective and official investigations (...) otherwise, 
the general legal prohibition of torture and inhuman and 
degrading treatment and punishment would (...) be 
ineffective in practice (...) considering the absence in the 
specific case of a commitment by the state authority 
capable of identifying and punishing those responsible for 
the facts brought to trial and leading to the ascertainment 
of the truth. The violation of art. 3 ECHR is found in its 
procedural dimension (...). It is responsible for the 
violation of art. 5ECHR from a procedural point of view”, 


““ECtHR, 13 December 2012, El-Masri v. The Former Yugoslav Republic of 
Macedonia. 

““ECtHR, El-Masri v. The Former Yugoslav Republic of Macedonia, par. 171. 
“PECtHR, El-Masri v. The Former Yugoslav Republic of Macedonia, par. 
263ss. Al Nashiri v. Poland and Al Nashiri v. Romania; 24 July 2014, Al 


for failing to conduct a satisfactory investigation into the 

entire period of “enforced disappearance” of the 

appellant and of art. 13ECHR, for not having guaranteed 

him any effective remedy for what he suffered and 

reported (...)’%”. 
In particular, the judges of the time Casadevall and Lopéz 
Guerra in the case concurring in El-Masri v. The Former 
Yugoslav Republic of Macedonia made the relevant 
reference to the right to the truth, according to art. 3 ECHR, 
superfluously, in a perspective where this right is part of a 
dimension that is included in articles 2 and 3 ECHR, not as 
an autonomous right but in terms of a perfect equivalence 
to a right to a serious and effective investigation. 
On the other hand we have the dissenting opinions of 
judges Tulkens, Spielmann, Sicilianos and Keller who 
followed a completely different path. A violation of art. 3 
ECHR is outdated and decided towards a total identification 
of the relative legal basis of the right to the truth’. They 
also reaching art. 13 ECHR noting that the: 


Nashiri v. Poland, par. 580ss. 31 May 2018, Al Nashiri v. Romania, par. 
730ss. 

“ECtHR, El-Masri v. The Former Yugoslav Republic of Macedonia, op. cit. 
“SECtHR, El-Masri v. The Former Yugoslav Republic of Macedonia, op. cit. 
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“(...) applicant was denied the right to the truth (...) the 

right to an accurate reconstruction of the suffering and 

the role of those responsible (...) in confirming the results 

achieved in the El-Masri v. The Former Yugoslav Republic 

of Macedonia case. Although several sentences have been 

pronounced in favor of an explicit right to the truth”, 

mainly relating to the practices of extraordinary 

renditions (...) to the general need to inform the victims, 

or their relatives, about the circumstances of what they 

suffered (...)”°°. 
They do not judge the dissenting opinions of the judges in 
all the above cases but the placement of the right to the 
truth in the text of the sentence. This is now part of a 
dimension that has a procedural character of various 
conventional provisions, thus enjoying a certainty and a 
right autonomous to the truth as an indirect protection to a 
procedural obligation by referring articles 2, 3, 5, 13 ECHR 


“ECtHR, Al Nashiri v. Poland, op. cit., par. 475. 24 July 2014, Husayn (Abu 
Zubaydah) v. Poland par. 487. 31 May 2018, Abu Zubaydah v. Lithuania, 
par. 610; Al Nashiri v. Romania, op. cit., par. 641. 

°ECtHR, 18 December 2012, Aslakhanova and others v. Russia, par. 123. 12 
October 2013, Janowiec and others v. Russia, par. 178. 16 October 2018, 
Akeliené v. Lithuania, par. 87. 
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(Villiger, 2023). 

It is specified that the connection with the right to the 
truth is recognized as a right to an effective remedy 
capable of identifying and punishing those responsible for 
crimes, thus entrusting art. 13 ECHR, i.e. a technical- 
procedural tool that guarantees the phases of a national 
dispute of an adequacy of the internal remedies”. 

The continuous violations within a mechanism for the 
prevention and repression of human rights violations” 
constitute an obligation of means as well as one of no final 


'ECtHR, Kurt v. Turkey, op. cit., par. 140-142. El-Masri v. The Former 
Yugoslav Republic of Macedonia, op. cit., par. 256-262; Aslakhanova and 
others v. Russia, op. cit., par. 148 -157. Al Nashiri v. Poland, op. cit., par. 
541-551, Abu Zubaydah v. Lithuania, op. cit., par. 535-545. 

*ECtHR, Al Nashiri v. Poland, op. cit., par. 548: “(...) requirements of 
Article 13 are broader than a Contracting State’s obligation under Articles 
3 and 5 to conduct an effective investigation into the disappearance of a 
person who has been shown to be under their control and for whose 
welfare they are accordingly responsible (...)”._ El-Masri v. The Former 
Yugoslav Republic of Macedonia, op. cit., par. 25ss. Kurt v. Turkey, op. cit., 
par. 140. 13 April 2017, Tagayeva and others v. Russia, par. 617-218. 
*ECtHR; Varnava and others v. Turkey, op. cit., par. 171. 17 September 
2014, Mocanu and others v. Romania, par. 318 and 323. 13 June 2002, 
Anguelova v. Bulgaria, par. 137 and 140. 
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result™. 

The state work which seems not sufficient for the court 
turns out that the investigations are impartial, exhaustive 
and conducted by independent subjects. Thus, the 
information and clarification of the victims' families is 
respected in a necessary manner safeguarding their 
interests”. 

What we understand from the above ruling is that the 
ECtHR did not make a clear point about the prospects of 
recognizing the right to the truth in a partial or not way. 
The dialectic of the active dimension of the law as well as of 
the passive and relatively safe duty seems to be of dubious 
formulation which considers the law to a degree of 
expression that is now complex and with various 
interpretations (Castillo-Cérdova, | Mosquera-Monelos, 
2016). 


*ECtHR, Association “21 December 1987” and others v. Romania, op. cit., 
par. 133. Aslakhanova and others v. Russia, op. cit., par. 121. Mocanu and 
others v. Romania, op. cit., par. 322. Anguelova v. Bulgaria, op. cit., par. 
137; Akeliené v. Lithuania, op. cit., par. 83. 

*°ECtHR, Association “21 December 1987” and others v. Romania, op. cit., 
par. 133 and 134. 

°SECtHR, EDU, Mocanu and others v. Romania, op. cit., par. 320ss. 
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THE SUBJECTIVITY OF THE RIGHT TO THE TRUTH 
BETWEEN COLLECTIVE AND INDIVIDUAL LAW 
From the jurisprudence above in the IACtHR and the ECtHR 
we understand that the right to the truth has recognized 
for the victim and their families, as violation of 
conventional norms. 
For example, in case the mother is a missing person the 
access to information for her child is a right that deserves 
conventional protection. It is a prerequisite right that 
protects other varied rights which also include the 
prohibition of torture, freedom of security, 
“(...) distress and anguish which they suffered*’ (...) 
victims and their families and heirs (...)* as a right where 


the truth respects violations of human rights such as the 
right to life (...)”. 


In these cases, the ex art. 34ECHR is taken into 
consideration. In fact, it includes moral interests for the 


*"ECtHR, Aslakhanova and others v. Russia, op. cit., par. 133. 
*SECtHR, Association “21 December 1987” and others v. Romania, op. cit., 
par. 144, 
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acquittal of the deceased family members” and/or the 
general protection of family life and reputation”. 
The right to the truth is thus pushed beyond the family 
sphere and highlights the collective dimension of truth 
towards an escalation where the spectrum of subjects is of 
interest recognized in an interesting way of filling the gaps 
in the convention itself. 
Therefore, the ECtHR continues to affirm and say that: 
“(...) investigations by the police or more generally by the 
authorities, do not belong solely to the victim of the crime 
and his or her family (...) other victims of similar 
violations, or other people who, even if unrelated to the 
judgment in question, may have a non-negligible interest 
in the correct carrying out of the investigations and, more 
generally, in the exercise of state criminal action (...)° 
incorporating in the object of truth not only facts or 
conduct strictly relevant to the trial, but also broader, 
historical circumstances, as for example, on the 


*ECtHR, 25 August 1987, Nélkenbockhoff v. Germany, par. 33. 8 April 2008, 
Gradinar v. Moldava, par. 75, 77-78. 

°°ECtHR; 3 March 2005, Brudnicka and others v. Poland, par. 27ss. 25 
November 2008, Armoniené v. Lithuania, par. 27. 21 September 2010, 
Polanco Torres and Movilla Polanco v. Spain, par. 31-33. 

S'ECtHR; Abu Zubaydah v. Lithuania, op. cit., par. 610 and 640. 
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importance of the Romanian society to know the truth 
about the events of December 1987, which led to the 
violent overthrow of Ceausescu (...)’™. 
In the El-Masri v. The Former Yugoslav Republic of 
Macedonia case, the judges stated that the area of 
protection of the right to the truth is extended well beyond 
the interest, on the one hand, of close relatives to the 
completion of the investigations and, on the other hand, of 
the national population for historical events in their 
country. 
Especially, the global impact of the jihadist threat and the 
extra-ordinary renditions were of interest for the general 
public so they had the right to know what had happened®. 


“ECtHR, Association “21 December 1987” and others v. Romania, op. cit., 
par. 171. El-Masri v. The Former Yugoslav Republic of Macedonia, op. cit., 
and the dissenting opinions of judges: Tulkens, Spielmann, Sicilianos and 
Keller, par. 10; contra other opinions of judge: Casadevall and Lopéz 
Guerra in the same case; 20 October 2015, Vasiliauskas v. Lithuania and the 
dissenting opinion of judge Ziemele, par. 27: “(...) is not only dealing yet 
again with the rights of the applicant, but also finds itself at the centre of a 
complex social process in a society seeking to establish the truth about the 
past and its painful events (...)”. 

SECtHR, Association “21 December 1987” and others v. Romania, op. cit., 
par. 171; Al Nashiri v. Poland, op. cit., par. 475. 
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Moreover, international and intergovernmental 
organizations, the United Nations human rights bodies, the 
Council of Europe and the European Parliament have 
observed with careful scholarship, global civil society™. 
Adversely, judges Casadevall and Lopez Guerra in the El- 
Masri v. The Former Yugoslav Republic of Macedonia case, 
stated that the equivalence between the right to 
independent and impartial investigations with the right to 
the truth is a road path with many different steps where: 

“(...) the right to the truth concerned the victim, and not 

the general public, who is entitled to this right® (...)”. 
The right to the truth derives from the reserved 
conventional protection to people deprived of their lives, 
victims of torture or degrading treatment, which must be 
equally ensured both in cases that have received wide 
media coverage and in cases that have not been subject to 
public attention. The ECtHR took into consideration the 
right to the truth as an individual-procedural and at the 


*ECtHR, Association “21 December 1987” and others v. Romania, op. cit., 
par. 171. 

°ECtHR, El-Masri v. The Former Yugoslav Republic of Macedonia, op. cit., 
and the dissenting opinions of judges: Casadevall and Lopéz Guerra. 
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same time collective path for the protection and 
safeguarding of human rights®*. In this way, victims are 
protected with a right that protects the public interest in a 
fair and legitimate way that recognizes the malicious 
events in the histories of countries as international 
mechanisms for the protection of human rights. 

This community recognized that the right to the truth also 
imposes the problem of a precise defense of the judgment 
even in a theoretical way to a general actionability of a 
company that affects natural persons, groups of private 
individuals who support human beings to a conventional 
violation before the resistant state where the right to the 
truth is part of a collective right, a procedural guarantee 
through the relative claims of individuals in a 
phenomenological appearance of collective actions that 
resort to a general responsibility of the state in the face of 
various violations of human rights. 

These are delicate topics that follow dual directions 


°TACtHR, 25 November 2003, Serie C No. 101, Myrna Mack Chang v. 
Guatemala: 


https://www.corteidh.or.cr/docs/casos/articulos/seriec_101_ing.pdf; 


Bamaca-Velasquez v. Guatemala, op. cit., par. 17. 
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towards a procedural systematization of legitimation to act 
and identifying the legal basis of the right to the truth as 
well as the victims of society as a whole. 

There are still many obstacles towards a complete 
protection to the right to the truth notwithstanding the 
latter has not prevented the relative recognition of the 
collective dimension that is connected with a right that 
strengthens relative institutional trust on a global level. 


INSTITUTIONAL TRUST, REPARATION AND/OR AN 
EVER-EVOLVING LAW WITH AN _ INTERNATIONAL 
DIMENSION 

The value of the right to the truth highlights a 
reconstruction that cannot ignore the process that restores 
the rules that also govern the procedural sector as a truth 
located in declarations that place the related proclamations 
and assessments on social, historical and cultural 
phenomena of reference. 

The relativity of the right to the truth at the procedural 
level does not affect the quality of the truth itself where the 
will of the research highlights the institutional capacity to 
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move forward its investigations because it is a process of 
reconciliation that attributes fundamental values to various 
plans of analysis (Bloomfield, 2003; Radzik, Murphy, 2015). 
The reconstruction of the reparation’ as well as the 
relative silence prevents the victims from giving meaning 
to what happens® and what they overcome™. 

On a collective basis, society's interest in receiving 
information for serious violations of human rights also 
results in the ascertainment of the truth as an institutional 
rejection of impunity which demonstrates the 
extraneousness of institutions that perpetrate the same 
crimes. 

The truth strengthens trust and institutions, thus 
convincing the institutions that operate to the principles 


°7ECtHR, Al Nashiri v. Romania, op. cit., par. 625. 

°SECtHR, Al Nashiri v. Romania, op. cit., par. 654: “(...) the right to obtain an 
accurate account of the suffering endured and the role of those 
responsible for his ordeal (...)”. and in the same spirit see also the case 
from the same court: El-Masri v. The Former Yugoslav Republic of 
Macedonia, op. cit., par.172; Abu Zubaydah v. Lithuania, op. cit., par. 620. 
See the dissenting opinions of judge: Tulkens, Spielmann, Sicilianos and 
Keller in case: El-Masri v. The Former Yugoslav Republic of Macedonia, op. 
cit., par. 6 and 177. 
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that now come out of the right to the truth to be part of the 
international rule of law”. 

Promoting institutional trust is an expectation of actors of 
public institutions that enter into a continuous relationship 
(Bornstein, Tomkins, 2015; PytlikZillig, Kimbrough, 2016). 
The community of the right to the truth, the norms and 
values that inform the institution depends on principles of 
the same institutions (Gronlund, Setala, 2012), such as a key 
trust-engendering reference value where every citizen 
perceives its actions in a correct, transparent and 
exhaustive manner, where trust is full and the promises 
made are considered as kept by each relevant government. 
The peculiarity of procedural truth and the continued 
ineffectiveness of the institutions that investigate human 


”ECtHR, Al Nashiri v. Romania, op. cit., par. 641: “(...) response by the 
authorities in investigating allegations of serious human rights violations 
maygenerally be regarded as essential in maintaining public confidence in 
their adherence to the rule of law and in preventing any appearance of 
impunity, collusion in or tolerance of unlawful acts (...)”. See also in 
argument: Al Nashiri v. Poland, op. cit., par. 475; Abu Zubaydah v. 
Lithuania, op. cit., par. 610; El-Masri v. The Former Yugoslav Republic of 
Macedonia, op. cit., par. 172. Anguelova v. Bulgaria, op. cit., par. 140. 
Varnava and others v. Turkey, op. cit., par. 171. 
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rights violations affect circumstances that are clarified by 
violations of the right to the truth nourishing the values of 
truth and justice for serious crimes”. 

Prevention and correct information about collective rights 
formed by the democratic institutional apparatus are 
important values for the right to the truth and justice as 
rights that: “(...) learn from their history and take measures 
to prevent future atrocities (...)””.This is the trust of 
institutions that promotes the principles of the rule of law 
at an international level. 


“ECtHR, El-Masri v. The Former Yugoslav Republic of Macedonia, op. cit., 
par. 171. 
“ECtHR, El-Masri v. The Former Yugoslav Republic of Macedonia, p. cit., 
par. 172. 
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CONCLUDING REMARKS 

The right to the truth passed through a general concern to 
arrive at a collective one including the fear of human 
oblivion by the new generations who not treating the 
arguments of reconciliation. 

The human nature of the right to the truth is presented as a 
choice by the democratic states that deal with it at an 
international level, where references to the rule of law 
qualify the inalienable rights to the truth as the object of a 
positivizing activity that binds at a national level countries 
that have suffered, such as Latin American countries that 
have offered a general recognition of the right to the truth 
at a constitutional level. 

The right to the truth is a phenomenon under discussion 
with legal characteristics that are registered at the rights of 
every democratic constitution both at the European and 
inter-American levels. through the relative legal status of 
truth”, 


“Committee for Human Rights, Report of the Special Rapporteur on the 
promotion of truth, justice, reparation and guarantees of non-recurrence, 
Pablo de Greiff, UN Doc. A/HRC/24/42 of 28 August 2013, par. 17: “(...) the 
Inter-American Commission on Human Rights and the Inter-American 
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Judicial interventionism in the sector of the right to the 
truth also respects other freedoms and qualified rights in 
an actionable and respectful manner, thus excluding the 
collective dimension of the right to the truth and 
configuring the procedural system that proceeds from the 
rights conferred in articles 2, 3 and 5 ECHR, where state 
authorities effectively lead to serious violations of human 
rights. 

The prohibition on torture, the right to freedom and 
security that are meaningless are circumstances that 
ascertain the responsibility of the guilty protecting the 
truth and the interests guaranteed by the convention itself. 
The non-specification of the right to the truth from the 
jurisprudence of the ECtHR promotes the truth (Sheeney, 
2018) as a procedural value thus adopting the dissenting 
opinions of judges: Tulkens, Spielmann, Sicilianos and 
Keller in the El Masri v. The Former Yugoslav Republic of 
Macedonia case. 

They put the truth to a right that has to do with the 


Court of Human Rights were at the forefront of developing jurisprudence 
on the right to truth (...)”. 


121 


effective remedy of ex art. 13ECHR, relating to violations 
and remedies useful for identifying and punishing the 
guilty. 
Thus the connection of the relevant rights with the ECHR is 
presented as a duty of an investigation that acquire 
awareness to a crime and activities for the victims to obtain 
the relevant justice. 
The duty to act in a transparent and human rights 
compliant manner explains the right to the truth in terms 
of an inalienable and autonomous right such as: 
“(...) the excessive proliferation of normative provisions 
undermines the effective realization of the rights 
themselves (...) of the right to the truth, where very 
delicate operations of careful balancing with opposing 
rights, freedoms, interests arise (...)” (Sweeney, 2018). 
In general terms the right to the truth legitimizes the 
knowledge of every fact relating to a democratic life which 
regulates state secrecy, allowing thus the state authorities 
to obtain information about a common good. 
The right to the truth is an autonomous right in an era 
where rights are transformed, mutated, changed, 
compromising the harmonization of the protection of the 
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truth which is qualified as a truthful culture of the truth of 
every public action, as a strategy that does not require the 
law to the truth, the relative obligations of each legislator 
to present rules and measures that correspond to the 
obligations of each court after which it should verify the 
violation. 
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